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Gonzales v. State, 137 Nev. Adv. Op. 40 (July 29, 2021)1 
 




Nevada Revised Statutes (NRS) § 34.810(1)(a) provides that a court shall dismiss a writ of 
habeas corpus if the petitioner in the post-conviction claim fails to allege either that (1) the plea 
deal was involuntarily or unknowingly entered or (2) the plea deal was entered without effective 
assistance of counsel.2 Here, the Nevada Supreme Court held that the “spirit, subject matter, and 
public policy” underlying NRS § 34.810(1)(a) does not bar a petitioner from claiming in a writ of 
habeas corpus that his or her attorney was ineffective at a sentencing hearing.3 Furthermore, the 
Court held that the petitioner’s claim is meritorious because his attorney failed to object to the 




In 2013, the State charged Melvin Gonzales with burglary, receiving stolen property, 
possession of methamphetamine, and four counts of aggravated stalking. Gonzales agreed to plead 
guilty to three counts of aggravated stalking in exchange for the State dismissing all remaining 
charges. As part of the plea deal, the State explicitly agreed to recommend at the sentencing hearing 
concurrent sentences for each count of stalking.  
At the sentencing hearing, however, the prosecutor agreed with the sentencing 
recommendations of the Division of Parole and Probation. The Division of Parole and Probation 
recommended that two of the three sentences run consecutively rather than concurrently. 
Gonzales’s attorney did not object to the prosecutor’s sentencing recommendation. The district 
court sentenced Gonzales to three consecutive sentences.  
Gonzales filed a postconviction petition for a writ of habeas corpus, arguing that his 
attorney rendered ineffective assistance of counsel because his attorney (1) did not object during 
sentencing about the State breaching the plea agreement, (2) improperly advised him to enter into 
a plea agreement, and (3) did not move to suppress evidence. The district court denied Gonzales’s 
ineffective-assistance-of-counsel claims. Regarding Gonzales’s first ineffective assistance 
argument, the Court concluded that NRS § 34.810(1)(a) bars Gonzales from arguing in a post-
conviction petition that his attorney was ineffective at sentencing. Gonzales appealed his 





NRS 34.810 does not bar claims that counsel was ineffective at sentencing 
 
NRS § 34.810(1)(a) provides that a court shall dismiss a writ of habeas corpus if the 
petitioner’s post-conviction claim fails to allege either that (1) the plea deal was involuntarily or 
 
1  By Samuel Holt. 
2  NEV. REV STAT. § 34.810(1)(a) (1985). 
3  Butler v. State, 120 Nev. 879, 893, 102 P.3d 71, 81 (2004). 
unknowingly entered or (2) the plea deal was entered without effective assistance of counsel.4 
Here, the Nevada Supreme Court determined first that NRS § 34.810(1)(a) does not bar Gonzales 
from claiming in a writ of habeas corpus that his attorney was ineffective at sentencing.  
In interpreting the statute, the Court concluded that the statute was ambiguous and 
therefore, subject to more than one reasonable interpretation.5 The Court held that the “spirit, 
subject matter, and public policy” underlying the statute favors an interpretation that does not limit 
ineffective-assistance-of-counsel claims arising after entry of the plea deal.6  
The Court based its holding on an analysis of the statute’s purpose.7 The Court found that 
the purpose for NRS 34.810(1)(a) was to preclude wasteful litigation based on pre-plea violations 
rather than post-plea violations.8 Because the Nevada common law had already recognized 
limitations on pre-plea remedies,9 NRS 34.810(1)(a) codified those common law limits.10 
Accordingly, NRS § 34.810(1)(a) provided a single post-conviction remedy, and, thereby, 
supplanted the common law writ and other procedures previously available to defendants.11 The 
Court reasoned that if the legislature did in fact provide a single post-conviction remedy, then it 
would defy the purpose of the legislature to provide zero remedies for a criminal defendant 
claiming ineffective assistance of counsel at sentencing.12 Therefore, the Court reversed the district 
court on this issue and held that the statute did not preclude Gonzales from seeking post-conviction 
relief based on a claim of ineffective assistance of counsel at sentencing.  
 In concluding that Gonzales’s claim of ineffective assistance of counsel at sentencing can 
proceed under NRS § 34.810(1)(a), the Court then turned to whether the attorney for Gonzalez 
was in fact ineffective at sentencing. To prove ineffective assistance of counsel, Gonzales needed 
to show that (1) his attorney’s performance was deficient and (2) that the deficient performance 
prejudiced Gonzales’s defense.13  
 
Ineffective assistance of counsel at sentencing 
 
The Court concluded that Gonzales’s attorney was deficient at sentencing. The Court came 
to this conclusion by first finding that the State directly breached the plea agreement by advocating 
for the Division of Parole and Probation’s sentencing recommendations rather than advocating for 
concurrent sentences. The Court then determined that Gonzales’s attorney had a duty to inform the 
district court of the State’s breach, and by not doing so, the attorney did not perform as a lawyer 
of ordinary skill and training.14  
The Court also concluded that the attorney’s deficient performance prejudiced Gonzales at 
sentencing. The Court stated that there was a reasonable probability that the district court would 
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13  Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107 (1996) (citing Strickland v. Washington, 466 U.S. 668, 
687 (1984)).  
14  State v. Gonzalez-Faguaga, 662 N.W.2d 581, 588 (Neb. 2003).  
not have imposed consecutive sentences if the State had advocated for concurrent sentences.15 
Because Gonzales successfully met both prongs of an ineffective-assistance-of-counsel claim, the 
Court held that Gonzales was entitled to a new sentencing hearing in front of a new district court 
judge.16 The Court instructed the State to comply with the plea agreement by recommending 
concurrent sentences for all three convictions. On remand, the district court would still retain 




 The Court, here, dismissed Gonzales’s two remaining post-conviction arguments and 
affirmed the district court’s decision on these claims. First, the Court held that Gonzales’s attorney 
did not render ineffective assistance of counsel by advising Gonzales to enter a plea deal. The 
Court found that there was a factual basis to support a guilty plea to aggravated stalking and thus, 
his attorney did not act deficiently in advising Gonzales to plead guilty.  
Second, the Court held that Gonzales’s attorney did not render ineffective assistance of 
counsel by failing to move for the suppression of evidence regarding the non-stalking charges. The 
Court held that this claim was meritless for two reasons. First, the Court held that NRS § 
34.810(1)(a) bars Gonzales from seeking relief based on pre-plea errors. Second, the Court held 
that Gonzales’s argument was irrelevant because the non-stalking charges were dismissed per the 




NRS § 34.810(1)(a) does not bar Gonzales from claiming in a writ of habeas corpus that 
his attorney was ineffective at his sentencing hearing. Furthermore, Gonzales’s sentencing claim 
was meritorious because (1) his attorney failed to object at the sentencing hearing to the State’s 
breach of the plea deal and (2) his attorney’s failure to object prejudiced Gonzales’s defense. The 
Court dismissed Gonzales’s two other post-conviction claims. On remand, Gonzales will receive 
a new sentencing hearing before a different district court judge. The Court, therefore, reversed in 




15  See Strickland, 466 U.S. at 694.  
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